
CHAPTER 1
LAW AND LEGAL REASONING
Outline

I.
Introduction

II.
The Nature of Law

A.
Legal rules require people to conform their behavior to a particular standard.  This concept of law may be viewed as a set of principles that have general applications to society, and were developed by a legitimate authority within society, and may threaten sanctions against those who fail to comply with the principles.

B.
Functions of Law include keeping the peace, enforcing standards of conduct, maintaining order, facilitating planning, and promoting social justice.

III.
Classifications of Law

A. Substantive law and procedural law.  Substantive law sets out rights and duties; procedural law establishes the rules under which substantive rules of law are enforced.  Note, however, that the distinction is not always so clear.

B. Occasionally, federal Constitutional rights conflict with state substantive law.

C.
Criminal law and civil law.

1.
Criminal law defines the duty of individuals to society.  Breach of that duty results in prosecution by the government against an individual.

2.
Civil law defines duties owed by individuals to other individuals.  (Examples include negligence and contract law.)  Breach of the duty one individual owes to another may result in a lawsuit brought by the individual who was harmed by the breach.

Example: United States v. Farinella:  The court found Farinella should not be convicted of misbranding food because a requirement that the FDA’s approval must be obtained was not found in any statute or regulation. 
IV.
Constitutional Foundations


A.
Checks and Balances:  A system of checks and balances between the powers of the states and those of the federal government was established.  However, where a state law conflicts with federal law, federal law will prevail.  The three equal branches of the federal government-the legislative, executive, and judicial branches also create a system of checks and balances within the federal government.

B.
Constitutional Powers:  The law in the form of a constitution establishes the government and also limits the power of that government.

C.
Constitutional powers and limitations include the Bill of Rights (first 10 amendments to the U.S. Constitution).

D. Federalism: The United States is composed of 51 different legal systems (state government).

V.
Sources of Law

A.
Federal and state sources include constitutions, treaties, statutes, administrative rules and decisions, executive orders, judicial decisions, and private law.


1.
Constitutions:  The U.S. Constitution is the federal constitution and is the highest source of law. Each state also has a constitution that may not contradict the U.S. Constitution.


2.
Treaties:
Agreements made between the U.S. President and foreign governments.


3.
Statutes:
Laws enacted by the federal or state legislature.


4.
Administrative Rules and Decisions:  Laws created by federal or state agencies.


5.
Executive Orders:  Decisions made by the president or state governors.


6.
Judicial Decisions: Common law that is created by court decisions.

Example: Coach v. Goodfellow: The court found a statutory remedy that was not expressly mentioned in 

a statute. The court created common law when it interpreted a statute.   


7.
Private Law:  Contract law.

VI.
Legal Reasoning

A. Legal reasoning is a useful tool for understanding and persuading by combining analytical thinking with recognition of the legal system.

B. Legal Interpretation-Because most laws are written very broadly and in general language, the court has the power to interpret the law to broaden or narrow the reach of each law.   Courts generally use the plain meaning rule, the legislative history, the original purpose of the law or public policy to interpret the law.

Example: Yates v. United States: Although the fisherman’s actions fell within a plain meaning of a “tangible object,” the court reasoned that statutory language must be determined not only by reference to the language itself, but as well by the specific context in which that language is used. Here, the Court held that the term “tangible object” as used by Congress under Section 1519 applied solely to corporate and accounting deception and cover-ups and not to the unrelated attempts to avoid penalties.
VI.
Law and Orderly Change


A.
There are several procedural requirements imposed by law on legislatures to help make statutes known by the people.  Ex post facto laws are prohibited.

B.
One of the important principles underlying the Common Law and its principle of stare decisis is the belief that law should be predictable.  However, the Common Law must also be adaptable in order to respond to changing social and political realities.
C. In applying stare decisis, the court must find an earlier case with similar facts, derive a rule of law, and apply that rule to the case.

VII.
Jurisprudence
A. The legal philosophy of Legal Positivism confines the interpretation of the law to the plain meaning of the words of the law.

Example: Sesay v. Attorney General: The court recognized the harshness of its deci​sion, but was bound to follow legal principals without applying equitable considerations absent an Executive Order granting a waiver.

B. Natural Law thinkers do not separate the law from morality.  Natural law judges consider their own                  sense of morality and may refuse to enforce a statute they believe to be unjust.

B. Legal sociologists look beyond the plain meaning of the words of the law and consider the legislative purpose as well as their perceptions of the prevailing public policies.

C. Legal realism focuses on the law in action rather than the theoretical rules themselves and stresses that law must be considered in light of its day-to-day applications.

VIII.
Legal Profession

A. The U.S. judicial process is based on an adversarial system.

B. Attorneys are required to act in the best interests of their clients due to the existence of a fiduciary relationship.

Example: Apple v. Samsung Electronics: The misconduct of Samsung’s attorney in failing to follow a court order issued to insure confidentiality of opposing party’s records caused both the attorney and his client to be monetarily fined.

Note: Professional Responsibilities: Attorneys are required to act in the best interests of their cli​ents. This is because a fiduciary relationship exists between the lawyer and the client. There are limits to the actions an attorney may take in the course of representing a client because, the attorney is consid​ered to be a servant of the court as well as the agent of the client.

C. Both the attorney-client privilege and the work product privilege are fundamental to the justice system.
D. The attorney-client privilege is lost where the client sought or employed an attorney in order to commit or facilitate a crime or fraud. 
Example: United States v. Gorski: The court applied a reasonable basis standard to the two parts of the crime-fraud exception test. The Court held that (1) the client was engaged in criminal or fraudulent         activity, and (2) the attorney-client communications were intended to facilitate or conceal the criminal or fraudulent activity. 
Note: ALTERNATIVE LITIGATION FINANCING (ALF) permits lenders to provide fund​ing to people or businesses who are contemplating filing legal claims. Basically, the lender hopes to recover some preset amount if the litigant wins the lawsuit. If the litigant recovers nothing, the lender generally is not paid. This procedure is defended as a means for parties in a weak financial condition to enforce their rights.


E. By accepting employment, an attorney agrees to exercise the skill, prudence, and diligence expected                  of lawyers of ordinary skill and competence but does not guarantee the client will win the case.
IX.
Preventative Law

A. Preventative law is used to arrange business plans and methods to increase profits by reducing the legal risk of the business.

B.
Today, business managers must be familiar with basic principles of statutory and common law affecting business.  Not only will this help them avoid costs associated with litigation or penalties associated with violating public law, it can also help managers minimize legal risks and consequences.

Example: Peterson v. Katten Muchin Rosenman LLP: The Court reasoned that a competent lawyer should alert his client to the risks in any contemplated transaction. The client can then make a business decision about how much risk to take. But, it is in the realm of legal            advice that the attorney ensure the client knows how to best structure a transaction to minimize his risks.
Learning Objectives

1.
You should understand the basic functions law serves.

2.
You should understand the differences between substantive and procedural law.

3.
You should understand the differences between civil law and criminal law.

4.
You should understand the basic idea of checks and balances and be able to give some examples of its operation.

5.
You should know what the Supremacy Clause of the Constitution is and the effect it has on state law, as well as being able to identify constitutional powers and limitations.

6.
You should be thoroughly familiar with the different sources of law.

7.
You should understand the four ways in which the court interprets law.

8.
You should be able to describe how the law is predictable as well as adaptive.

9.
You should be able to distinguish between the four schools of jurisprudence.

10.
You should be able to define a lawyer’s role in the adversarial justice system in the U.S.

Learning Hints

1.
Substantive law sets forth rules spelling out the rights and duties that govern citizens in our society.  Procedural law sets forth the rules governing the behavior of our government as it establishes and enforces the rules of substantive law.

2.
A civil action is a lawsuit between private parties (one of whom may be the government).  In a criminal action, the government is basically acting in the prosecutorial role and is enforcing criminal law.  Criminal law is a body of law set up to punish breaches of duty to society at large.

3.
In a civil suit, the plaintiff is the party who is suing and the defendant is the party being sued.  In a criminal suit, the party who is being prosecuted is the defendant.  In criminal cases, however, the government (which always brings the criminal case against the defendant) is not usually referred to as the plaintiff.

4.
The Constitution can limit Congress’s law-making power in two ways:  by specifically listing Congress’s powers and saying that Congress shall have these powers and no others, and by imposing certain independent checks on Congress when it exercises its legitimate powers, such as the requirement that citizens be given due process of law.  

5.
The Taxing Power is a source of regulatory power because of the effect that taxation can have on socially disfavored activities.  Therefore, it is often said, "the power to tax is the power to destroy."  Also, various tax deductions and tax credits can have a regulatory effect by encouraging certain kinds of activities, and denying tax deductions discourages other kinds of activities.

6.
Delegation is a process whereby the legislature effectively "hands over" some of its power to legislate to a subordinate body.  The rules issued by the subordinate body are valid because the legislature has given that body power to issue them.  Among the sources of law discussed in the text, administrative rules and decisions and executive orders clearly result from a legislative delegation of lawmaking power.

7.
Law and equity used to be dispensed in separate courts, and the test for obtaining equitable relief was whether the plaintiff lacked an adequate remedy at law.  Today, law and equity are usually dispensed within the same courts.  Also, equitable remedies and equitable concepts are sometimes applied in what seem to be "law" cases.

8.
As the text stresses, the doctrine of stare decisis, while appearing to be very rigid, actually permits considerable change in the common law.  This is because it is theoretically possible to distinguish every past case, or precedent, from the case being decided.  The power to determine what are appropriate distinctions of past cases rests with the courts.

9.  
Law is a means by which society attempts to control certain kinds of behavior.  Rules of ethics and morality are concerned with questions of right and wrong.  In many cases, law reflects a society’s moral or ethical belief.  However, there are cases where law may not.  In these cases, should a person follow the law or his own ethical belief?  What are the ethical and social ramifications of your answer?

10.
A significant distinction between criminal and civil law is the purpose of the legal action.  In a criminal case, the purpose is generally to deter certain conduct through punishment.  In civil cases, the purpose is generally to compensate a person who has been injured by another’s wrongful act.

True-False

In the blank provided, put "T" if the statement is True or "F" if the statement is False.

_____
  1.
Constitutions not only set up branches of government, they also restrict governmental actions.

_____
  2.
The only cases in which the government is a party are criminal cases.

_____
  3.
The Bill of Rights consists of the first 10 amendments to the U.S. Constitution.

_____
  4.
A court does not have the power to interpret and apply statutory law because this is law passed by another branch of government.

_____
  5.
Courts look to the plain meaning, legislative history, and purpose or public policy of a statute to try to interpret it.

_____
  6.
Criminal cases are brought by the state, not by the private parties who are the victims of crime.

_____
  7.
"Checks and balances" are present only between state governments and the federal government, and do not exist within the federal government itself.

_____
  8.
Court interpretations of the amount of protection offered by the Constitution to business activities have changed over time.

_____
  9.
A treaty may override a conflicting statute enacted by Congress.

_____
10.
Governmental units within a state, such as cities and counties, also have the power to pass legislation in the form of ordinances and codes.

Multiple Choice

Circle the best answer.

1.
The school of jurisprudence known as legal realism:

a.
Views law as a social ordering process reflecting current societies dominate interests and values.

b.
Believes that an unjust law should not be enforced or obeyed.

c.
Advocates obedience to any properly enacted law, regardless whether that law is just.

d.
Defines law as the behavior of those charged with enforcing and applying the law rather than the law as it appears in written form.

2.
The First Amendment’s guarantee of "free speech" in the U.S. Constitution:

a.  
Is an example of substantive law.

b.
Is a right or privilege protected by the Bill of Rights.

c.
Does not apply to state action.

d.
Both (a) and (b) are correct. 

3.
Rules of procedural law:

a.
Set up standards of conduct for people to follow.

b.
Govern the behavior of governmental bodies that make and enforce rules of law.

c.
Is a school of jurisprudence that seeks to define the essence of the law.

d.
Include statutes forbidding the sale and use of controlled substances.

4.
Which of the following is both civil and substantive law?

a.
The law of negligence.

b.
A statute imposing a jail sentence for rape.

c.
A state speedy trial statute.

d.
A statute imposing a fine for speeding.

5.
Legal positivists:

a.
Are likely to consider their own sense of morality when enforcing the law.

b.
Look to the plain meaning of words to follow the will of lawmakers.

c.
Recognize equitable exceptions to strict enforcement of legal rules.

d.
Do not value predictability in the enforcement of legal rules.

6.
Which of the following is not a function of a court?

a.
To determine the meaning of statutes.

b.
To declare common law.

c.
To enact statutes.

d.
To review the constitutionality of acts of the legislative branch.

7.
The common law:

a.
Exists only at the federal level.

b.
Exists only in situations that are governed by statutes or other positive law.

c.
Will prevail over a conflicting constitutional provision.

d.
Is judge-made law that develops through the use of stare decisis.

8.
Executive orders:

a.
Exist only at the federal level.

b.
Will defeat inconsistent statutes.

c.
Are issued by administrative agencies.

d.
Are issued by the Office of the President

9.
Administrative agencies have the power to make law because:

a.
The state and federal constitutions give them this power.

b.
The English common law tradition dictates that they have this power.

c.
Congress or a state legislature has delegated this power to them.

d.
Administrative agencies cannot make law.

10.
The doctrine of stare decisis:

a.
Is a technique courts use to overturn actions of Congress.

b.
Compels a court in one state to follow the decisions of courts in a different state.

c.
Means that precedent cases are never overruled.

d.
States that a case should be decided the same as a similar prior case.

Short Essay

1.
Judge Dullard is a trial judge in State X.  He is in a quandary over a recent case filed in his court.  There are several state Supreme Court cases from the 1960s and 1970s applying a common law rule that is the opposite of a rule stated in a 1982 statute.  He believes the rule contained in the statute is bad public policy and the common law rule is better.  How should he decide this case?

2.
Explain how the doctrine of stare decisis not only produces stability and predictability in the common law, but also enables the common law to evolve to meet changing social conditions.

3.
Describe the functions that law performs in American society today.

4.
By using state and local zoning laws, a state seeks to rezone property by having it set aside for permanent open space.  The present owner of the property claims that this rezoning effectively takes away all potential economic benefit of the property and constitutes a “taking” as defined by the Due Process Clause of the U.S. Constitution.  The state argues that it is only a legitimate exercise of its “police powers” as defined by the U.S. Constitution.  Does this state action comply with the Due Process Clause of the U.S. Constitution?

5.
The federal government, through the use of its budgetary powers over highway funding, issues rules that will withhold such funding unless states comply with new guidelines making the minimum drinking age for use of alcoholic products to be 21 years old.  A number of states, such as Colorado, had an 18-year drinking age for low alcohol (3.2) beer.  Colorado was threatened with loss of federal highway funds if it did not change that law to the federally recommended national standard of 21 years old for all alcoholic products.  Is this constitutional?

6.       Schools of jurisprudence evolve with on-going changes society makes in morals, values, and cultural norms.  In addition to the schools of jurisprudence listed in this chapter, can you project what new schools of jurisprudence that could or should be factors in the third millennium?
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