CHAPTER 1

CRITICAL THINKING AND LEGAL REASONING

MULTIPLE CHOICE

1. Critical thinking skills can best be defined as
a. the ability to understand what someone is saying and then to apply

evaluative criteria to assess the quality of the reasoning offered to support the

conclusion.  (page 2, easy)
b. the ability to demonstrate your superiority to others.

c. the ability to paraphrase and criticize others..

d. All of the above.  


2. Which of the following BEST illustrates the use of critical thinking skills by a lawyer?

a. A lawyer raises a courtroom objection when her opponent engages in critical commentary about an opponent without prior permission of the judge.

b. A lawyer develops a closing argument using visual aids likely to impress a jury comprised of ordinary citizens. 

c. A lawyer approaches a difficult problem by gathering all relevant facts, determining the real issue in dispute, and applying reason to reach a conclusion.


(pages 3 – 6, moderate)

d. A lawyer scientifically analyzes the handwriting of a defense witness to determine the potential for bias.

3. Once you identify a judge’s conclusion in a case, what should you do?
a. Remember it as a guide for future business decision making. 
b. Make a judgment about its quality.
c. Both a and b.  

(page 3, moderate)

d. None of the above.

4.  Which is the most accurate statement about critical thinking? 
a. There are different forms of critical thinking, but all share a focus on evaluating the quality of someone’s reasoning. (pages 2 – 4, moderate)
b. There are wide differences between the many forms of critical reasoning, and each form bears little or no relationship to the other.

c. The highest forms of critical reasoning are those based on mathematical models developed in the 17th Century.

d. The notion that there are many forms of critical reasoning is a myth.  There is really only one way to apply critical reasoning.

5. Which of the following BEST illustrates a “conclusion”?

a. The opening argument delivered by the defendant’s lawyer to the jury.

b. The most important evidence offered by an eyewitness.

c. The action of a lawyer in objecting to unconvincing testimony.

d. The judge’s written decision in favor of the plaintiff or defendant at the end of a trial.
(page 7,13 easy)

6. Which of the following BEST summarizes the four first steps to legal reasoning?

a. Understanding the client, preparing the legal paperwork, appearing in court, arguing the case.

b. Drafting the summons, drafting the complaint, preparing the answer, filing documents in court.

c. Finding the facts, determining the issue, reasoning to a conclusion, and applying the relevant rules of law.

(pages 4, easy)

d. Raising an objection, explaining the reasons for the objection, waiting for the judge’s ruling, proceeding with the testimony

7. The facts in a legal decision are BEST described by which of the following?

a. Facts are the most basic building blocks in a legal decision and provide the environment or context in which the legal issue is to be resolved.
(page 6, moderate)

b. Facts are words we use to describe our reasons for reaching conclusions in a complex legal dispute.

c. Facts are the issues in the dispute, the bone of contention between two opposing litigants.

d. Facts are all the parties need to determine the ultimate outcome of a case.

8. Which of the following was not one of the facts upon which Judge Selya based his opinion in the case of United States of America v. Martha Stewart and Peter Bacanovic?
a. Defendant Stewart sold 3, 928 shares of Imclone stock on December 27,2001.

b. Expert witness Lawrence Stewart was accused of perjuring himself in the testimony he gave prior to the defendants’ conviction.

c. Defendant Stewart was a very successful businesswoman.
(page 4 –7, moderate)

d. According to a federal rule and case law, perjury of a witness could constitute grounds for a new trial.

9. Of the following, which is the BEST definition of a legal issue?

a. A legal issue is the ultimate reasoning behind a judge’s final decision.

b. A legal issue is the set of facts by which the lawyers and their clients assist the judge in reaching a final decision.

c. A legal issue is the question that caused the lawyers and their clients to enter the legal system.

(pages 7, moderate)

d. A legal issue is an ethical norm fundamental to the court’s decision.

10. Which of the following is a correct statement about legal issues?

a. There is generally only one right way to word a legal issue, and it is important for lawyers to discover the proper wording in each case.

b. There is generally only one right way to word a legal issue, but lawyers generally wait for a judge’s ruling on this point.

c. There are multiple useful ways to word a legal issue, but each variation must fulfill the definition of an issue in the particular factual situation at hand.
(page 7, moderate)

d. Lawyers never disagree about how an issue should be stated..

11. Which of the following was an issue considered by Judge Cedarbaum in the case of United States of America v. Martha Stewart and Peter Bacanovic?
a. In what instances may a court grant a new trial?

b. Does the perjury of a witness mean the defendants should have a new trial?

c. Do the regulations associated with Rule 33 and relevant case law permit the defendants to have a new trial?

d. All of the above were issues considered by the judge.
    (pages 4 - 5, moderate)
12. Which of the following BEST states the conclusion reached by the federal district court in the case of United States of America v. Martha Stewart and Peter Bacanovic?
a. Only rarely should a judge grant a new trial.

b. The defendants are not entitled to a new trial. 

(pages 4 - 5, difficult)

c. Steward and Bacanovic were coconspirators.

d. Whenever a witness engages in perjury, a new trial should be granted.

13. Which of the following was not an important aspect of the district court’s reasoning in the case of United States of America v. Martha Stewart and Peter Bacanovic? 
a. The defendants did not demonstrate that the government knew or should have known about the perjured testimony.



b. The jury would still have convicted the defendants apart from the perjured testimony.
c. Defense experts agreed with Lawrence about what was the “most critical aspects of his scientific analysis” were.

d. None of the above.  (pages 4 -8, difficult
14. Which of the following is a true statement about statutes and rules of law?

a. They are never crystal clear, and judges often have room for interpretive flexibility in their reasoning.
(page 7 - 8, easy)

b. They are drafted by judges, who are careful to ensure that each statute has only one clear meaning.

c. They are usually unconstitutional, and it is the job of judges to make this determination.

d. They tend to cloud a judge’s reasoning, and should be avoided when reaching a decision.

15. What were the key ambiguous words or phrases in the case of United States of America v. Martha Stewart and Peter Bacanovic?
a. Perjury.

b.  “If the interest of justice so requires.”
(page 8, moderate)

c. Both a and b

d. None of the above.

16. All of the following are true statements about ethical norms EXCEPT for which one?

a. Ethical norms are the collection of facts and issues that determine the outcome of a lawsuit.
(page 8, easy)

b. Ethical norms are complex and subject to multiple interpretations.

c. Ethical norms include concepts like freedom, security, justice, and efficiency.

d. To identify the importance of an ethical norm in a piece of legal reasoning, one must examine the context to figure out which form of the ethical norm is being used.

17. Which of the following BEST characterizes Judge Cedarbaum’s use of ethical norms in the case of United States of America v. Martha Stewart and Peter Bacanovic?
a. Judge Cedarbaum’s decision was not influenced by ethical norms.

b. Judge Cedarbaum appeared to value the ethical norm of efficiency higher than the ethical norm of justice in reaching his decision.
(page  8 -9, moderate)

c. Judge Cedarbaum cited the ethical norms of freedom and security in reaching his decision.

d. Judge Cedarbaum opined that the ethical norm of security was more important than the ethical norm of efficiency.

18. Which of the following statements about analogies is most accurate?

a. Lawyers and judges avoid analogies because they are too subjective.

b. Lawyers and judges avoid analogies because they obscure critical legal reasoning.

c. Lawyers and judges typically use analogies as substitutes for the facts of the case.

d. Lawyers and judges typically use analogies to compare the facts of legal precedents to the facts of the case at hand.
(page 9, easy)

19. In the case of United States of America v. Martha Stewart and Peter Bacanovic, Judge Cedarbaum relied upon which of the following precedents?

a. Judge Cedarbaum relied an a circuit court case, United States v. Wachova, that held that

any admission of perjury requires a new trial.

b. Judge Cedarbaum relied on a Circuit Court of Appeals case, United States v. Wallach,  in which the court held that even if the prosecutor knew of perjury, as long as there was independent evidence to support the jury’s verdict, a new trial is not required. 
(pages 5 - 6 and 9, difficult)

c. Judge Cedarbaum relied on a United States Supreme Court case, United States v. Wallach,  in which the court held that even if the prosecutor knew of perjury, as long as there was independent evidence to support the jury’s verdict 
d. Judge Cedarbaum did not rely on any precedents in this case because it was a case of first impression.


20. Which of the following explains why it is important to search for relevant missing information?

a. All information is relevant, even if the information is not discussed in the judge’s final decision.

b. Missing information generally proves that one of the parties is trying to hide something.

c. If relevant information is missing, then subsequent reasoning may be faulty because it will not rest squarely on all relevant facts.

(page 10, difficult)

d. Ethical norms are generally based on relevant missing information.

21. Each of the following would constitute relevant missing information in the case of United States of America v. Martha Stewart and Peter Bacanovic EXCEPT for which one?

a. Was there anything in the legislative history of Rule 33 that would indicate Congress’ intent with respect to the conditions under which a defendant should be granted a new trial?

b. Are there any cases with similar fact patterns where the court reached a different conclusion?

c. How much does the judge know about the factors the jury relied on in its deliberations?

d. None of the above.  All would be useful.  (pages 5 - 6, 10, moderate)

22. Which of the following is an accurate statement about legal reasoning?

a. Legal reasoning encourages a respect for the unique factual situation that stimulated the disagreement between the parties.
(page 11, easy)

b. Legal reasoning encourages the lawyers to apply ethical norms to all relevant missing information.

c. Legal reasoning relies on ambiguity to express the relevant rules of law.

d. Legal reasoning requires a clear statement of all conclusions before proceeding to gather relevant facts.

23. Which of the following statements about a legal issue is most accurate?

a. The legal issue should be determined by the judge based on which conclusion the judge hopes to reach.

b. Whether an issue is phrased in broad or narrow language can have major implications for the final decision to be reached by the court.

(page 12, moderate)

c. Forming the legal issue is a minor feature of critical legal reasoning, and takes its place of importance behind the formation of ethical norms and rules of law.

d. The legal issue should be based on relevant missing information.

24. Which of the following statements is true about finding a legal conclusion?

a. Legal conclusions should generally be found before relevant information is determined.

b. Legal conclusions should be based on analogies and ethical norms rather than statutes, whenever possible.

c. To find a legal conclusion, the issue can be used as a helper.

(page 12, easy)

d. To find a legal conclusion, one should begin with an analogy to justice and freedom.

25. Which of the following statements is true about the rule of law a judge should apply to a particular set of facts?

a. Judges should apply Section 504 of the 1973 Rehabilitation Act to all fact patterns unless the Act has been amended by Congress.

b. Judges should treat each case as if it were the only case of its type, and should therefore craft a unique rule of law for each case.

c. Judges should apply a rule of law based on the conclusion the judge is hoping to achieve in that case.

d. Judges should look to legal precedents to determine the rule of law applicable to a given dispute.
(page 13, moderate)
26. Which of the following statements BEST explains the reason why legal arguments often contain significant ambiguity?

a. Legal arguments are expressed in words, and words rarely have the clarity we presume.


(page 13, moderate)

b. Lawyers purposely distort the facts of each case in order to assist their clients in appearing favorable before a jury.

c. Ambiguity is an important goal of critical thinking and is the fifth of the eight steps to legal reasoning.

d. Judges choose ambiguous statutes and precedents in order to assist in the proper determination of rules of law.

27. Which of the following illustrates Emerson’s observation that “to be understood is a rare luxury”?

a. The phrase “public safety” is clearly understood, because everyone knows the meaning of both words.

b. The phrase “public safety” is rarely used, because the concept of security is an ethical norm.

c. The phrase “public safety” represents an ethical norm that is a rare luxury, because the public rarely feels safe.

d. The phrase “public safety” seems clear at first glance, but as we continue to ponder its various interpretations we realize it is not so clear.

(page 13, moderate)

28. Each of the following could be described as a primary ethical norm EXCEPT for which one?

a. Freedom

b. Convenience

(pages  13 - 14, easy)

c. Efficiency

d. Justice
29. Which of the following describes a reason why critical thinkers should always search for the relevant ethical norms behind a court’s decision?

a. The search for relevant ethical norms is the quickest method for determining the issue(s) in a case.

b. The search for relevant ethical norms is a necessary step in determining the facts of the case.
c. The search for relevant ethical norms will assist us in evaluating the court’s reasoning.    (pages 13 -14, moderate)

d. The search for relevant ethical norms will ensure that justice takes precedence over efficiency in every case.

30. Which of the following is a true statement about our legal system?

a. It is based on certain unchanging laws, which have been handed down from Great Britain and carefully guarded.

b. It is based solely on the primary ethical norm of freedom, which cannot be subordinated to other norms.
c. It is based on statutes, which must be interpreted by legal scholars, who then impart their wisdom to judges and lawyers.

d. It has evolved over the centuries through the collective judgments of our historical mothers and fathers.

(page 14, moderate)
31. Which of the following BEST describes the relationship between an analogy and the use of a legal precedent by a lawyer?

a. The lawyer uses an analogy to persuade the court that the facts in this case are similar to the facts given in a favorable precedent.

(pages 14 - 15, moderate)

b. The lawyer attempts to convince the court that justice is a more important ethical norm than the analogous ethical norm of freedom.

c. The lawyer is attempting to convince the court to establish a legal precedent in this case by rephrasing the legal issue.

d. The lawyer draws an analogy between an ethical norm and an ambiguous statement.

32. Each of the following represents a potential flaw in a legal argument EXCEPT for which one?

a. Use of ambiguous language.

b. Hidden ethical norms in conflict with stated rules of law.

c. Critical legal reasoning
(pages 11 – 15, easy)

d. Relevant missing information.

33. Each of the following explains why relevant facts are often missing from a written legal decision EXCEPT for which one?

a. People often see what they want to see, and select only those facts, which fit their own experience and perceptions.

b. Facts relevant to one legal issue cannot be cited in a case involving other legal issues. (pages 15 -16, moderate)

c. No one ever gives us a complete version of the facts.

d. At some point we have to stop gathering information and settle the dispute.

34. Which of the following should a business manager or employee do to ensure a more complete portrayal of the facts?

a. Rely on the trustworthiness of other people.

b. Accept the fact that most disputes will eventually be settled.

c. Conduct a cost-benefit analysis on the usefulness of searching for additional information.

d. Ask probing questions designed to generate a more revealing pattern of facts.


(pages 15 - 16, easy)

35. A judge is trying to determine what the core of a particular dispute is really all about.  After reading the papers filed by the attorneys for both sides, the judge determines that the parties are arguing about whether the defendant violated a particular section of the Foreign Corrupt Practices Act.  Which of the following BEST characterizes what the judge is doing?

a. The judge is searching for relevant missing information.

b. The judge is trying to define the issue.

(page 12, difficult)

c. The judge is weighing conflicting ethical norms.

d. The judge is resolving an ambiguity.

36. An attorney hires a private investigator to question all eyewitnesses to a traffic accident.  She decides not to engage in legal research until she sees the private investigator’s report.  Which of the following BEST characterizes what the attorney is doing?   

a. The attorney is gathering facts.
(page 12, easy)

b. The attorney is researching the relevant rules of law.

c. The attorney is crafting a legal analogy.

d. The attorney is reasoning to the final conclusion.

37. A lobbyist is attempting to persuade a member of Congress that the federal minimum wage laws need to be amended.  The member of Congress asks the Congressional Budget Office to estimate the impact of the amendment on the nation’s economy.  Which of the following BEST characterizes what the member of Congress is doing?

a. The member of Congress is gathering facts.

(page 12, difficult)

b. The member of Congress is determining the relevant rules of law.

c. The member of Congress is weighing two conflicting ethical norms.

d. The member of Congress is defining the issue.

38. After submitting a lengthy background report, a consultant suggests that a corporation needs to lower its prices.  The CEO of the corporation is unhappy with the report and declares “We asked you for help with our advertising strategy, not our overall marketing strategy.”  If we accept the opinion of the CEO, which of the following characterizes the consultant’s mistake?

a. The consultant failed to gather all relevant facts.

b. The consultant misunderstood the issue.

(page 12, moderate)

c. The consultant’s report relied too heavily on analogies.

d. The consultant’s report chose inappropriate ethical norms.

39. An attorney is having trouble understanding an appellate judge’s written decision in a case.  It seems that the most important evidence and legal authority cited by the judge favors the party who lost the appeal.  Which of the following BEST characterizes the attorney’s concerns?

a. The attorney sees flaws in the way the judge gathered the facts.

b. The attorney sees flaws in the way the judge defined the issue.

c. The attorney sees flaws in the way the judge reasoned to the ultimate conclusion.


(pages 12 – 16, moderate)

d. The attorney sees flaws in the way the judge weighed conflicting ethical norms.

40. A federal official is interested in improving airline security to prevent terrorist incidents, but the official also understands the need to achieve a workable level of airline efficiency.  Which of the following BEST characterizes what the official is doing?

a. The official is gathering facts.

b. The official is trying to define the issue.

c. The official is defining the relevant rules of law.

d. The official is weighing conflicting ethical norms.   
(pages 13 – 14, moderate)

41.  A business owner asks an attorney whether or not under the law it would be okay to fire an employee because she is elderly and therefore not a “team player” with other, younger employees.  The attorney conducts legal research to determine the federal and state statutes and legal precedents governing this situation.  Which of the following BEST characterizes what the attorney is doing?

a. The attorney is reasoning to a final conclusion.

b. The attorney is trying to define the issue.

c. The attorney is determining the relevant rules of law.

(page 13, easy)

d. The attorney is weighing ethical norms.

42. A labor union negotiator insists that all union members be paid according to a standard schedule to ensure fairness; however, the management negotiator argues that a standard schedule would tie the hands of management and reduce operating profits.  Which of the following BEST characterizes this dispute?

a. The two negotiators disagree about which facts are relevant.

b. The two negotiators do not understand the issue of the case.

c. The two negotiators disagree about the relative priority of ethical norms.


(pages 13 – 14, difficult)

d. The two negotiators are attempting to determine the relevant rules of law.

43. An attorney tells a business owner that the business will need to make “reasonable accommodation” for a handicapped employee.  The business owner asks whether or not that will require widening an office door.  Which of the following BEST characterizes the business owner’s question?

a. The business owner is attempting to gather relevant facts.

b. The business owner is attempting to define the issue.

c. The business owner is attempting to weigh ethical norms.

d. The business owner is attempting to resolve a significant ambiguity.
        (page 13, difficult)

44. Before trial, the plaintiff’s attorney attempts to convince the judge that Section 504 of the 1973 Rehabilitation Act should be applied to the facts of the case.  The defendant’s attorney argues that Section 504 of the Rehabilitation Act has been superseded, in part, by a provision of the Americans with Disabilities Act.  Which of the following BEST characterizes this argument?

a. The attorneys are arguing about relevant missing information.

b. The attorneys are arguing about the relevant rule of law.
(page 13, moderate)

c. The attorneys are weighing the merits of two opposing ethical norms.

e. The attorneys are choosing precedents through the use of analogies.

45. How is one most likely to determine the ethical norms that influence a judge’s decision?

d. They will be stated on his conclusion.

e. They can be inferred from his reasoning
(pages 13 -  14, difficult)

f. They are stated in his iteration of the facts of the case.

f. They can never really be ascertained.

 TRUE/FALSE

46. Critical thinking skills can be defined as the ability to understand the structure of an argument and apply a set of evaluative criteria to assess the merits of that argument.

True (page 2, easy)

47. Critical thinking skills are useful in law, but have little usefulness in other areas of business management.

False (page 2- 3, easy)

48. Critical thinking focuses on the conclusion or final decision, not on the quality of a person’s reasoning.

False (pages 3 - 4, easy)

49. A fact is the basic building block in a legal decision or argument.

True (page 6, easy)

50. Issues tend to complicate legal reasoning, and should therefore be eliminated before reaching a conclusion.

False (page 7, moderate)

51. Parties to a legal dispute typically agree on the legal issue, but spend more time and effort arguing about relevant missing information.

False (page 7, 10, easy)
52. An ambiguous word is one capable of having more than one meaning in the context of the given facts.

True (page 8 , easy)

53. The call for the facts is not a request for all facts but only those that have a bearing on the dispute at hand.

True (page 12, easy)

54. As a general rule, the quicker a decision is made the more likely the decision will involve critical legal reasoning.

False (page 12, easy)

55. A reason is an explanation or justification provided as support for a conclusion.

True (pages 12 -  13, easy)

56. The key to issue spotting is asking yourself  “what question do the parties want to be answered by the court?”

True (page 12, easy)

57. Ambiguity is rare in legal reasoning, because words “speak for themselves.”

False (page 13, easy)

58. A norm is a standard of conduct—a set of expectations that we bring to social encounters.

True (page 13, easy)

59. Ethical norms are special because they are steps toward achieving what we consider good or virtuous.

True (pages 14 -  15, moderate) 

60. Analogies are rarely used by lawyers because lawyers are required to follow precedents.

False (page 14-15, moderate)

61. An analogy is a comparison based on the assumption that if two things are alike in some respect, they must be alike in other respects.

True (page 14 – 15, moderate)
62. It is important for lawyers and judges to weigh the importance of all missing information and not just focus on relevant missing information.

False (page 15 - 16, moderate)

63. In a case involving Freedom of Speech, a judge decides that the national security of the nation is more important than the defendant’s individual freedom.  The judge has just engaged in a process of weighing competing ethical norms.

True (pages 14 – 15, easy)

64. During a trial, a lawyer compares the facts of the case to the facts of an important precedent that was handed down in the 19th Century.  If the lawyer’s reasoning were correct, the rule of law would favor the lawyer’s client.  In this case, it would be important for the judge to determine whether or not the attorney had drawn an appropriate analogy.

True (pages 15 - 16, easy)

65. Upon reading a judge’s decision in a case, an attorney is concerned that one of the parties may have withheld important evidence in order to gain an advantage.  It would be correct to conclude that the attorney is concerned about the potential effects of relevant missing information.

True (pages 15 - 16, easy)

66. Efficiency is a primary ethical norm.

True (page 9, easy)

67.  Courts usually announce which primary ethical norms they are using to support their reasoning.


False (page  13 -14, moderate)

68.  Analogical reasoning is different from legal reasoning, and the two processes should be kept separate.


False (pages 1415 -, moderate)

69.  A businessperson facing the problem of relevant missing information should terminate the critical thinking process, because there is nothing more that can be done.


False (pages 15 -  16, easy)

70.
The critical thinking approach could assist a businessperson who is reading the Wall Street Journal.

True (page 16, easy)

ESSAY

71.  Explain how a small business owner might apply critical thinking skills to a non-legal problem; for example, deciding which of two applicants to hire, determining whether or not to purchase new equipment, or fixing the level of next year’s advertising budget.

[Note to professor:  Students may present a variety of fact patterns in response to this essay question.  A satisfactory answer should at least refer to the importance of gathering facts, defining the issue (Which applicant should I hire?  Should I purchase this equipment?  At would level should we fix next year’s advertising budget? Etc.), and reasoning to a conclusion.  For example:

“ A small business owner facing a hiring decision should first gather facts about the open position (job description, specification, etc.) and about all applicants for that job.  The owner would define the issue in this case as ‘Which applicant should I hire?’  Using the job description, specification, and other facts about the position, the owner should then match the knowledge, skills, and experience of each applicant to the demands of the position.”

An outstanding answer might then proceed to modify all eight steps to legal reasoning, so that each step could be applied in a non-legal context.  For example:]

Answer:  “The business owner should then determine the relevant strategic mission, goals and objectives of the organization, and should choose the applicant who best matches the requirements of the job in light of these factors.  Before offering a job to the applicant who appears best qualified using this analysis, the owner review his/her thinking to minimize the impact of any ambiguities, which might cause the wrong decision to be made.  The owner should also examine his/her ethical norms to ensure that hidden biases are not playing a role in the selection process.  If analogies play a role in the decision process—for example, “this job is a lot like that one,” then the owner must be convinced that these analogies are appropriate.  And finally, the owner must be aware of the extent to which missing information about the applicant, the position, or the company’s strategic direction might impact the ultimate wisdom of the decision.

(pages  4– 16, difficult)

72.  Why is it important to phrase the issue of a dispute carefully?  How might sloppy thinking with regard to the issue affect the quality of a judge’s reasoning and ultimate conclusions?

Answer:  The issue is the question that caused the lawyers and their clients to enter the legal system.  If the issue is not carefully defined, then the lawyers and the judge will be arguing past each other—wasting time and money trying to answer the wrong question.  Lawyers will then be researching the wrong precedents, applying the wrong facts, and reasoning to an erroneous conclusion.  Sloppy thinking about the issue may cause a judge to answer a question that was not asked—in effect, to resolve the wrong dispute.  The quality of the judge’s decision would suffer because the primary dispute that brought the parties to the courthouse would remain unresolved.   

(pages 6 -7and 12 , moderate)

73.  If judges are supposed to make decisions on an issue based solely on the facts and applicable law, what’s the point of trying to understand which ethical norms might be influencing a judge’s decision?

A judge’s claiming or implying allegiance to a particular ethical norm focuses our attention on a specific category of desired conduct.  Courts do not often announce their preferred pattern of ethical norms.  Therefore, it is up to us to infer their identity from the court’s reasoning.  As critical thinkers, we want to use the ethical norms, once we find them, as a basis for evaluating the reasoning.  Since any given fact pattern may be susceptible to more than one interpretation of more than one rule of law, the judge’s emphasis of one ethical norm over another often explains why the judge chose to emphasize one particular interpretation over all others.  For example, if a particular court issues decisions that consistently emphasize efficiency over personal freedom, a lawyer can better predict the direction of a future interpretation of a similar law involving a different set of facts.  


(pages 8 - 9, 13 -14, difficult)

74.  Why is it especially important to be able to identify and evaluate analogies?

Almost all cases involve the use of analogies, which come from other cases.  Each party tries to argue that he or she has the precedent that is most analogous to the case at issue.  Then the judge must decide which analogy is better.  Therefore, to evaluate the judge’s reasoning, you need to have some ability to evaluate analogies.  

 (pages 9 - 10, difficult)

75.  Knowing that you are always going to have incomplete facts, what should you do as a prudent businessperson or employee to effectively resolve disagreements about the application of legal precedents?

You need to seek a more complete portrayal of the facts, focusing on the details and context.  Remember to focus on those facts that will help inform your reasoning.  

(Easy,  15 – 16, easy).
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